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We admit that in many places and in ordinary times the defendants in saying all that was said in
the circular would have been within their constitutional rights. But the character of every act
depends upon the circumstances in which it is done. The most stringent protection of free speech
would not protect a man in falsely shouting fire in a theater and causing a panic. It does not even
protect a man from an injunction against uttering words that may have all the effect of force. The
guestion in every case is whether the words used are used in such circumstances and are of
such a nature as to create clear and present danger that they will bring about the substantive
evils that Congress has a right to prevent. It is a question of proximity and degree. When a nation
is at war many things that might be said in time of peace are such a hindrance to its effort that
their utterance will not be endured so long as men fight and that no Court could regard them as
protected by any constitutional right. It seems to be admitted that if an actual obstruction of the
recruiting service were proved, liability for words that produced that effect might he enforced. The
statute of 1917 punishes conspiracies to obstruct as well as actual obstruction. If the act,
(speaking or circulating a paper), its tendency and the intent with which it is done are the same,
we perceive no ground for saying that success alone warrants making the act a crime.



