Reading Selection

Texas v. Johnson (1989)
Opinion of the Dissent

In holding this Texas statute unconstitutional, the Court ignores Justice Holmes’ familiar aphorism
that “a page of history is worth a volume of logic.” For more than 200 years, the American flag
has occupied a unique position as the symbol of our Nation, a uniqueness that justifies a
governmental prohibition against flag burning in the way respondent Johnson did here.

The American flag, then, throughout more than 200 years of our history, has come to be

the visible symbol embodying our Nation. It does not represent the views of any particular
political party, and it does not represent any particular political philosophy. The flag is not
simply another “idea” or “point of view” competing for recognition in the marketplace of

ideas. Millions and millions of Americans regard it with an almost mystical reverence regardless
of what sort of social, political, or philosophical beliefs they may have. | cannot agree that the
First Amendment invalidates the Act of Congress, and the laws of 48 of the 50 States, which
make criminal the public burning of the flag....

Here it may equally well be said that the public burning of the American flag by Johnson

was no essential part of any exposition of ideas, and at the same time it had a tendency

to incite a breach of the peace. Johnson was free to make any verbal denunciation of the flag that
he wished; indeed, he was free to burn the flag in private. He could publicly burn other symbols of
the Government or “effigies of political leaders. He did lead a march through the streets of

Dallas, and conducted a rally in front of the Dallas City Hall. He engaged in a “die-in” to protest
nuclear weapons. He shouted out various slogans during the march, including: “Reagan, Mondale
which will it be? Either one means World War 111”; “Ronald Reagan, killer of the hour, Perfect
example of U.S. power”; and "red, white and blue, we spit on you, you stand for plunder, you will
go under.” For none of these acts was he arrested or prosecuted; it was only when he proceeded
to burn publicly an American flag stolen from its rightful owner that he violated the Texas statute.

... As with “fighting words,” so the flag burning, for purposes of the First Amendment: It is “no
essential art of any exposition of ideas, and [is] of such slight social value as a step to truth that
any benefit that may be derived from [it] is clearly outweighed” by the public interest in avoiding a
probable breach of the peace. The highest courts of several States have upheld state statutes
prohibiting the public burning of the flag on the grounds that it is so inherently inflammatory that it
may cause a breach of public order.... The Texas statute deprived Johnson of only one rather
inarticulate symbolic form of protest—a form of protest that was profoundly offensive to many—
and left him with a full panoply of other symbols and every conceivable form of verbal expression
to express his deep disapproval of national policy.



